
726

8 CFR Ch. I (1–1–04 Edition)Pt. 320

1278 will be submitted in lieu of the 
statement of intent required by para-
graph (a) of this section. Any DD Form 
1278 issued more than 90 days in ad-
vance of departure is unacceptable for 
purposes of this section. 

(3) Private expense. In the event that 
the alien spouse is not authorized to 
travel abroad at military expense, the 
alien spouse must submit in lieu of the 
statement of intent required by para-
graph (a) of this section: 

(i) A copy of the citizen spouse’s 
military travel orders, 

(ii) A letter from the citizen spouse’s 
commanding officer indicating that the 
military has no objection to the appli-
cant traveling to and residing in the vi-
cinity of the citizen spouse’s new duty 
station; and 

(iii) Evidence of transportation ar-
rangements to the new duty station. 

[56 FR 50489, Oct. 7, 1991]

PART 320—CHILD BORN OUTSIDE 
THE UNITED STATES AND RESID-
ING PERMANENTLY IN THE 
UNITED STATES; REQUIREMENTS 
FOR AUTOMATIC ACQUISITION 
OF CITIZENSHIP
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otherwise noted.

§ 320.1 What definitions are used in 
this part? 

As used in this part, the term: 
Adopted means adopted pursuant to a 

full, final and complete adoption. If a 
foreign adoption of an orphan was not 
full and final, was defective, or the un-
married U.S. citizen parent or U.S. cit-
izen parent and spouse jointly did not 
see and observe the child in person 
prior to or during the foreign adoption 
proceedings, the child is not considered 
to have been fully, finally and com-
pletely adopted and must be readopted 

in the United States. Readoption re-
quirements may be waived if the state 
of residence of the United States cit-
izen parent(s) recognizes the foreign 
adoption as full and final under that 
state’s adoption laws. 

Adopted child means a person who has 
been adopted as defined above and who 
meets the requirements of section 
101(b)(1)(E) or (F) of the Act. 

Child means a person who meets the 
requirements of section 101(c)(1) of the 
Act. 

Joint custody, in the case of a child of 
divorced or legally separated parents, 
means the award of equal responsi-
bility for and authority over the care, 
education, religion, medical treatment, 
and general welfare of a child to both 
parents by a court of law or other ap-
propriate government entity pursuant 
to the laws of the state or country of 
residence. 

Legal custody refers to the responsi-
bility for and authority over a child. 

(1) For the purpose of the CCA, the 
Service will presume that a U.S. cit-
izen parent has legal custody of a child, 
and will recognize that U.S. citizen 
parent as having lawful authority over 
the child, absent evidence to the con-
trary, in the case of: 

(i) A biological child who currently 
resides with both natural parents (who 
are married to each other, living in 
marital union, and not separated), 

(ii) A biological child who currently 
resides with a surviving natural parent 
(if the other parent is deceased), or 

(iii) In the case of a biological child 
born out of wedlock who has been 
legitimated and currently resides with 
the natural parent. 

(2) In the case of an adopted child, a 
determination that a U.S. citizen par-
ent has legal custody will be based on 
the existence of a final adoption de-
cree. In the case of a child of divorced 
or legally separated parents, the Serv-
ice will find a U.S. citizen parent to 
have legal custody of a child, for the 
purpose of the CCA, where there has 
been an award of primary care, control, 
and maintenance of a minor child to a 
parent by a court of law or other ap-
propriate government entity pursuant 
to the laws of the state or country of 
residence. The Service will consider a 
U.S. citizen parent who has been 

VerDate jul<14>2003 14:10 Jan 26, 2004 Jkt 203026 PO 00000 Frm 00726 Fmt 8010 Sfmt 8010 Y:\SGML\203026T.XXX 203026T



727

Immigration and Naturalization Service, DHS § 320.3 

awarded ‘‘joint custody,’’ to have legal 
custody of a child. There may be other 
factual circumstances under which the 
Service will find the U.S. citizen par-
ent to have legal custody for purposes 
of the CCA.

§ 320.2 Who is eligible for citizenship? 

(a) General. To be eligible for citizen-
ship under section 320 of the Act, a per-
son must establish that the following 
conditions have been met after Feb-
ruary 26, 2001: 

(1) The child has at least one United 
States citizen parent (by birth or natu-
ralization); 

(2) The child is under 18 years of age; 
and 

(3) The child is residing in the United 
States in the legal and physical cus-
tody of the United States citizen par-
ent, pursuant to a lawful admission for 
permanent residence. 

(b) Additional requirements if child is 
adopted. If adopted, the child must 
meet all of the requirements in para-
graph (a) of this section as well as sat-
isfy the requirements applicable to 
adopted children under section 101(b)(1) 
of the Act.

§ 320.3 How, where, and what forms 
and other documents should be 
filed? 

(a) Application. Individuals who are 
applying for certificate of citizenship 
on their own behalf should file a Form 
N–600, Application for Certificate of 
Citizenship. An application for a cer-
tificate of citizenship under this sec-
tion on behalf of a minor biological 
child shall be submitted on Form N–
600, Application for Certificate of Citi-
zenship, by the U.S. citizen parent(s) or 
legal guardian. An application for a 
certificate of citizenship under this 
section on behalf of a minor adopted 
child shall be submitted on Form N–
643, Application for Certificate of Citi-
zenship in Behalf of An Adopted Child 
by U.S. citizen adoptive parent(s) or 
legal guardian. The completed applica-
tion and accompanying supporting doc-
umentation must be filed at the appro-
priate stateside Service district office 
or sub-office with jurisdiction over the 
U.S. citizen parent and child’s resi-
dence. The application must be filed 

with the filing fee required in 
§ 103.7(b)(1) of this chapter. 

(b) Evidence. (1) An applicant under 
this section shall establish eligibility 
under § 320.2. In addition to the forms 
and the appropriate fee as required in 
§ 103.7(b)(1) of this chapter, an applicant 
must submit the following required 
documents unless such documents are 
already contained in the Service ad-
ministrative file(s): 

(i) The child’s birth certificate or 
record; 

(ii) Marriage certificate of child’s 
parents (if applicable); 

(iii) If the child’s parents were mar-
ried before their marriage to each 
other, proof of termination of any pre-
vious marriage of each parent (e.g., 
death certificate or divorce decree); 

(iv) Evidence of U.S. citizenship of 
parent, (i.e., birth certificate; natu-
ralization certificate; FS–240, Report of 
Birth Abroad; a valid unexpired U.S. 
passport; or certificate of citizenship); 

(v) If the child was born out of wed-
lock, documents verifying legitimation 
according to the laws of the child’s res-
idence or domicile or father’s residence 
or domicile (if applicable); 

(vi) In case of divorce, legal separa-
tion, or adoption, documentation of 
legal custody; 

(vii) Copy of Permanent Resident 
Card/Alien Registration Receipt Card 
or other evidence of lawful permanent 
resident status (e.g. I–551 stamp in a 
valid foreign passport or Service-issued 
travel document); 

(viii) If adopted, a copy of the full, 
final adoption decree and, if the adop-
tion was outside of the United States 
and the child immigrated as an IR–4 
(orphans coming to the United States 
to be adopted by U.S. citizen parent(s)), 
evidence that the foreign adoption is 
recognized by the state where the child 
is permanently residing; and 

(ix) Evidence of all legal name 
changes, if applicable, for the child and 
U.S. citizen parent. 

(2) If the Service requires any addi-
tional documentation to make a deci-
sion on the application for certificate 
of citizenship, applicants may be asked 
to provide that documentation under 
separate cover or at the time of inter-
view. Applicants do not need to submit 
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